Domestic and Agricultural Employees

Employees Exempt from the Workers Compensation Act

Employments not subject to the regulations of the Texas Workers Compensation Act include domestic and casual workers, and some farm and ranch employees. The purpose of this report is 

· to distinguish exempt employees from nonexempt employees and 

· to explain how employers can obtain liability and medical coverage for injuries to those employees from either a workers' compensation policy or other available policies. 

Domestic Employees

The workers' compensation law specifically exempts "domestic and casual workers" engaged in employment incidental to a personal residence." (Section 406.091, Texas Labor Code)The law otherwise provides no definition of "domestic" or "casual" worker. In common law, a domestic worker is a person hired or employed primarily for the performance of household duties and chores, the maintenance of the home, and the care, comfort, and convenience of members of the household, while a casual worker is a person engaged in irregular, brief, or sporadic employment. The workers' compensation manual defines domestic workers as employees engaged exclusively in or around the residence.

Based on these definitions, it's safe to assume that the following persons qualify as domestic or casual workers: cooks, housekeepers, laundry workers, maids, butlers, companions, nurses, baby-sitters, chauffeurs, and gardeners, all on either a full time or a part time basis. You can also assume that workers performing ordinary repair or maintenance of the residential premises or equipment qualify.

The limitation of the exemption to a "personal residence" indicates that the individual owner of a residence that is not maintained for personal residential use, such as an owner of rental property, may not fall under the exemption.

Coverage for Domestic Workers

The Texas Standard Homeowners Policy covers liability and medical claims arising out of injuries to domestic workers, up to the limits selected for liability and medical payments coverages. The policy defines "residence employee" as a person who performs duties related to the ownership, maintenance, or use of the residence premises, including maintenance or use of a motor vehicle.

Broad coverage is provided through exceptions to many of the liability and medical exclusions. Neither the motor vehicle nor the watercraft exclusions apply to injury to a residence employee. Even if the employee's principal duties involve using an auto, as would be the case for a chauffeur, the homeowners policy would still provide the insured with liability coverage and medical payments for costs of a job-related, auto-related injury to the employee. In addition, the insured's personal auto policy would provide coverage for the insured for liability, medical payments, and personal injury protection, in which case the "other insurance" clauses of both policies would be activated.

If a residential employer is not satisfied with the limited medical payments coverage provided under the homeowners policy, it is possible to provide worker's compensation benefits voluntarily by attaching the Texas Exempt Employees Coverage endorsement (WC 42 03 05) to a worker's compensation policy. 

Coverage for Other Residential Employees 

When a person owns residential property other than a "personal residence" the coverage picture becomes less clear. Since the law restricts the exemption to employment incidental to a personal residence, employees performing duties at other residences may be subject to the Workers' Compensation Act. Of course, workers' compensation insurance is not mandatory in Texas, but if the owner does not have coverage, it is important that he or she have liability and medical coverage in place. If the property is a one- or two-family dwelling and the Additional Premises Liability Coverage endorsement (HO 225) is added to the homeowners policy, employees working on these residences will be covered. 

On the other hand, owners of three or more family units will find no coverage for employees at those units on either the homeowners policy (because they are not eligible for the HO 225 endorsement) or the general liability policy (because of the employee injury exclusion). These owners will need to either purchase workers' compensation insurance or formally reject coverage. Another option may be to take advantage of the independent contractor provisions of the workers' compensation law.

Farm and Ranch Employees 

The workers' compensation law says that migrant workers and certain seasonal workers (as defined below) and other workers under certain conditions are subject to the law. If the employer has employees subject to the act but does not want to purchase workers' compensation, the employer must take certain steps to properly reject the act and thus avoid penalties that might be imposed by the Texas Workers' Compensation Commission.

Definitions for Farm and Ranch Employees

A migrant worker is one who is employed on a seasonal or temporary basis and is required to be absent overnight from the worker's permanent place of residence. All migrant workers meeting this definition are subject to the Act. (See Texas Labor Code Section 406.161)

A seasonal worker is one who is employed on a seasonal temporary basis and is not required to be absent overnight. These workers are subject to the Act if one of three conditions exists: (See "Scope of the Act" - Section 406.162, Texas Labor Code)

1. They are employed on a "truck farm" (as specifically defined in the law), orchard, or vineyard, or 

2. They are working for an employer who is employing migrant workers at the same time for the same work, or 

3. The employer's gross annual payroll for the preceding year is equal to or exceeds an amount established by TWCC. (The amount is adjusted for inflation each October. Payroll of family members, partners, or shareholders is not included in applying this condition, but payments to a labor agent for services and workers are included). 

If a labor agent furnishes migrant or seasonal workers, the law specifically places the responsibility for workers' compensation benefits on the labor agent without regard to any question of the right of control or other factors used to determine an employer - employee relationship. (Section 406.163, Texas Labor Code)

If the labor agent does not have workers' compensation coverage, however, the farmer or rancher is responsible. Obviously, employers should request certificates of insurance when dealing with labor agents. 

Farm or ranch workers other than seasonal or migrant workers are subject to the act if one of two conditions exist: 

1. They are working for an employer whose gross annual payroll meets the same level as that described above for seasonal workers. 

2. The employer has three or more farm or ranch employees. 

Coverage for Farm and Ranch Employees

Employers of farm and ranch workers subject to the act should either purchase workers' compensation insurance or take the necessary steps to properly reject the act. Employers of workers not subject to the act may purchase workers' compensation coverage on a voluntary basis using the Exempt Employees Coverage endorsement. (WC 42 03 05, Texas Exempt Employees) 

Employers who purchase workers' compensation coverage for their farm or ranch workers should be aware that members of their own family, including those who are partners or corporate officers, are exempt from benefits unless coverage is voluntarily provided by attaching Endorsement WC 00 03 10 (Sole Proprietors, Partners, Officers and Others Coverage) and specifically naming each person desiring coverage.(Section 406.164, Texas Labor Code) 

If worker's compensation is not wanted, employer's liability and medical payments coverage may be available on the FRO, FPL, or CGL form if offered by the insurance carrier. 

Payroll for family members 

Under Section 406.164 of the Labor Code for Workers' Compensation Insurance Coverage it states that

"A person who purchases a workers' compensation insurance policy covering farm or ranch employees may cover the person, a partner, a corporate officer, or a family member in that policy. The insurance policy must specifically name the individual to be covered." 

The code also states 

"A member of an employer's family is exempt from coverage under the policy unless an election for that coverage is made under this section". 

So members of the employers family on policies covering farm and ranch employees are not covered under the policy without an election of coverage. To elect coverage endorsement WC 00 03 10 Sole Proprietors, Partners, Officers And Others Coverage Endorsement would need to be attached. Complete the "others" section of the endorsement by naming the individual family members who want to be covered.
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